bgs bind = ga 
ur Ma pee. 


ts 2a . — 1 


io hos 715 rl etl wir] 24 #194067 _ ity FE » ' 


atort't H eg 27 ſtaw ＋ e W e 101 
bing. 203 an Ty > art eee Wel, 


P- H Wi 15 . 


* iin ahr adi o Hife ur Er 
v1 10 whignlumn yd GF bas 4 * 
5. Andes 111 10 batolomor Hits 5 n jt es * i} y 5 1 i 


Sr EE ULTAMOMA MARWE t LI of cul "We 


© Blais ULTAM-) 196 eee, 
121 DN ins] 1613 ; bal! 275 1 aft Lade 5 he; tt 4 
65 Bd 001 aoqu Sas 4 * Yrs aten. 7 ger ne 


0 Y l | ee 0h bf 
1 5 wr — — F 
' | Humbh ſheweth, - . W-" 
þ — — . 4 - 4 


* Hoa Sigh. ©) | SOT x ty 7 R A. 
— i Eren ae di I 4 
yu nd bis yaſſals, mutual declarators were 75 5 


| : ** etiti Ol 
e ich come before » your Lordſhips 1 {et + 4 | 
"on a ſtate, pp "oy Fer og arm weld Þ 22 © | 


Wo "EY was of this date pronounced ; the whole of Which aug, 1.1 1. * N 


1 to recite, as the preſent application relates | 

yt dunes chil mb trips fr th tidy wp os 0 
W interlocutor fo 2 | 

2 ble to the college of Glaſgow EI, Ges 2 


1s payable in rental bo 17＋. 
* of meal, therefore that 3 for ſaid meal muſt be 752 — * 


« „ een. 


* intown multure.“ 
That the vaſſals preferred a reclaimin petition againit this 

interlocutor. praying your Lordſhips t ing pet That thetithes Ae 
* of the petitioners lands are not aſtricted to Sir William e. 

Maxwell mill; or at leaſt to find, That the tithe is on 
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* * 
as + aſtricted ſo far a the petitioners ſhall find it neceſfry to 
| *« grind it into meal.” 
ALL 34: 19h Upon adviſing this petition, wah  guſwers, your Lordſhips 
. b wean That the teinds of the petitioners lands are not a- 
* ſtrited to the reſpondent s mill.” 
| t As this queſtion is of ſome conſequence to the petitioner, 
* and of the greateſt importance in point of precedeng he will 
ea be pardoned for ſubmitting it once more t the dontideration 
| of your Lordſhips. 
© The petitioner ſtands heritably infeft and ſeiſed, by charter 
under the great ſeal, in the lands and barony of Calderwood, 
ar - comprehending, inter alia, the lands of Jacktown, Newlands, 
and Allartown, and alſo in the Drip-mill, aſtricted multurts, 
TD ſucken, and ſequels thereof. 
\ The petitioner's vaſſals, to whom the whole of Ren | 
T7 Newlands, and part of Allartown, belong in property, 
in virtue of grants from his predeceſſors, all which are con- 
- ceived pretty much in the * ſtyle, are thirled to his mill 
* by a 2 of the following tenor. Et cum aſttictis mul- 
* taris molendino meo, conſtructo aut . rb mary, inf vi- 
4 ginti libratas terrarum mearum de Drippis et Jacktown, 
miei molendini, ſolvi ſolitis et confuetis.” Excerpts of the 
different charters to the vaſſits are in proceſs; and fronm'otic 
of theſe in 1562 the above clauſe is copied; which therefore 
| flows how ancient a thitlage this is, when, above” 200: years 
0 3 was had to the former id and Custer for 
the modus of it. | | 
theſe charters do not ſi of what kind the cir⸗ 
* ly was, but refer to uſe and wont, it is undeniably- true, 
TY that a thirlage of omnia grana creſcentia as to the oats thbk 
place, with no other exception than chat of ſeed and Horfe corn. 
|  - Such. your petitioner averred to have been the tmmemoriat 
State, p. 6. r. practice, in the 6th article of his condeſtendence; the vaſſals 
could not controvert the fact; and it came clearly out in proof, 
both by — and written evidence. Thus Archibald Alex- 
ander 
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ander ; © That the whole of the defenders, and. chairs, pr.. G. 
authors and cha predeceſſars in the lands libelled, were in 
«. uſe to grind: their oats at the ſaid Drip- mill.  Depongs, - 
When any of the vaſſals ſold their oats,. they paid therefor 
än corn; 1 the deponent himſelf uplifted the corn ſo 
paid for different years.” John Hervie depones, That — p- 16. B. 
the poſſeſſors of the ſaid lands, when they ſold their corn, 
4 « and did.yot grind their ee at the ſaid mull, were in uſe to 
pay the miller a peck. of corn for each boll of corn ſo ſold. 
Jobs, Hamilton depones, He knows that the vaſſals in— p. 21. B. 
* Jacktown, when they did not carry their oats to the Drip- 
mill, to be there grinded, were in uſe to pay the miller the 
7 ſeventeenth peck of the quantity of oats abſtracted for dry 
% multures; and that the Tallals in Newlands, for their ab- 
©, ſtactions, were in uſe to pay the ſaid miller the one and 
4 „ twentieth part of the oats they abſtracted alſo for dry mul- | 
© ture.” John Ritchie depones, That when he abſtracted — p. 34. H. 
« any of his corns from the Drip-mill, he paid the five and 
i twentieth: peck to the miller upon that account. Depones, 
4 That he frequently. abſtracted grain, whether corn, bear, 
ar peaſe from the laid mill: That when. he abſtracted his 
6, bear and bis peaſe, nothing was ever demanded from him 
*  0n-thatiaccount.” And many of the ocher wirneſſes con- 
cur. | 
e eee ee there are a vatioty, af tacks and 
dernests in ptodeſs which eſtabliſh this propoſition. The pe- 
titioner ſhall only refer to the complaint of Robert Reid, 4. 
of John Gilmour miller at Drip- mill; which ſets forth ,— P. 40. 1- 
N the foreſaid lands, all lying within the foreſaid barg- 
Y ny of Calder wood, and belonging in property and ſuperio- 
4 rity to Sir William Mazwell, were thirled and ſucken to the 
« ſaid. Sir William's mill of Drip-mill: That the perſons 
therein complained on, by their tacks, or the ſet made to 
6 them, and the vaſſals by their charters, feu-contracts, or 
other rights, are bound to carry the whole of the corn or 
; '® oats 


} 
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41 
coats that grow on the foreſaid lands (ſeed and horſe corn 
0 excepted) to that mill, and to pay multures, knaveſhip, dam 
«* and kain corn therefor, and other ſervices to the mill, con- 
« form to uſe and wont.” Then the complaint proceeds to 
ſet forth the quantities abſtracted, and the multures due there- 
for, for which it concludes. | 4 
Againſt this complaint the defenders did not plead any ex- 
emption on account of the teind, which would have more than 


covered the abſtractions for which they were ſued ; and upon 


the libel being referred to their oaths, they deponed as to'the. 
quantity abſtracted, and as to the multure exigible therefor. 

Though it is thus clear, that, at the conſtitution of the thir · 
lage, it was underſtood and intended, that the whole growing 
oats ſhould be aſtricted, without any exception for teind; yet 


it is no doubt true, that neither the petitioner nor his vaſſals, 


nor their predeceſſors, then had or yet have a right to the 
teinds. The teinds belonged originally to the Biſhop of Glaſ- 
gow, and were, in 1617, granted by King James VI. to the 
college of Glaſgow, to which they preſently belong; and muſt 
always do ſo, as by law ſuch teinds, though they may be va- 
lued, yet cannot be ſold: And it is agreed on both ſides, that 


theſe teinds, for time out of memory, and indeed for ages 


paſt, have not been drawn, but rental bolls of meal. accepted 
in place of the parſonage, and certain ſmall ſums of money in 
place of the vicarage; and of late, as the delivery of theſe ren- 
tal bolls in kind proved inconvenient to the college, as well as 
to thoſe that were liable for them, the college has been in uſe 
of receiving a compoſition or converſion in money for theſe 
bolls, according to what they call the college gars, which are 
ftruck annually in order to regulate caſes of this kind. But 
it will be obſerved, that the ſum which the college receives 
annually on this account, is not a ſum or com poſition in place 
of the teind, but in lieu of the rental bolls, which were in uſe 


to be paid in place of the teinlc. 
| . 80 


93 * rr 


EFA .-.. ww 


12 1 


80 ſtanding the fact, the petitioner does not diſpute bug be | 
vaſſals would be intitled to a deduction from the thirlage of 
the omnia grana creſcentia of their oats, in caſe the college ſhall 
draw the p/a corpora, which it is to the laſt degree improbable 
they ever will. But he humbly contends, that en the - 

teinds are not drawn, it ought not to be optional to 
to o Find them or not at his mill. 

The firſt interlocutor went upon the eee of tas 
teind being payable in rental bolls: and the peritioner's val> 
ſals, in reclaiming againſt it, were at much pains to ſhows, 
that neither they nor the college were bound to continue the 
uſe of payment of theſe rental bolls, which they inſiſted were 
not equal to a valuation, but chat either party might reſile 
from them, and purſue a valuation, to be aſcertained from the 
preſent rent of the lands, or chat n might demand 
or they deliver the ipſa corpora. 

In anſwer to this it was + obſerve, on the part r thi peti- 
"toner, That it was highly improbable that ever the college 

would attempt any ſuch thing; and if they ſhould, there 
could be no other rule for the valuation of theſe tithes but the 
rental bolls immemorially paid; according to Lord Stair, 
book 2. tit. 8. par. 14. The rule preſeribed by the King for 
valuation of teinds, to · fix them to a conſtant yearly duty, 
« was this, That where the teinds were ſeverally known from 
* the ſtock, and ſet by tack or rental, the ſame ſhould alſo be 
valued ſeverally, deducing a fifth part for the eaſe of the 
heritor; becauſe frequently the churchmen had draun the 
rate of the teind above the juſt value, by their ſtocked and 
'« rental bolls. But where the ſtock and teind were not ſeve- 
* rally known, the fifth part ol the rent was nn? to be 
for the teind. 

As therefore the fifth of the groſs rent could not be the Va- 
luation in this caſe, becauſe: that is only a rule where the 
teinds were not ſeverally known,'it ſeems clear that the ren- 
tal-bolls behoved to beths * 8 ſo that though there is not 

| | in 
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in · this caſe any actual decreet of valuation, there is what id e. 
quivalent; as by immemotial uſage, and the college rental, the 
ſame rate of teind is eſtabliſhed as would be the rule was a valu- 
ation to be ſued for; ſo that thete is here really in effect a va- 
luation by conſent ; conſequently tho the uſe of payment of 
theſe rental bolls would be no ohjection to the college draw- 
ing the teinds, yet as the petitioner's vaſſals would be intit- 
led to have their teinds valued, and as theſe rental bolls would 
be the rule of ſuch valuation, matters would ſtand; preciſely 
on the ſame footing they now do, with this only difference, 
that theſe renta]-bolls- would be eſtabliſhed by decreet of va- 
luation to be the rule aw time coming, as by voluntary agree - 
ment and valuation they have been the rule in time paſt. 

But the petitioner has no occaſion to-infiſt upon this in the 
argument he is now humbly to maintain; which is in ſub- 
ſtance, That though neither the petitioner nor his vaſſals 
could in this cafe thirl the teind, ſo far as the intereſt of the 
college is concerned, or to prejudge the college's right to draw 
the zp/a corpora yet they could thirl their poſſeſſion of that 
teind; that is, an obligation could be laid upon the vaſſals to 
grind at the petitioner's mill all their cats growing on their 
land, without exception of the teind, as long as they were 
allowed to poſſeſs and intromit Wich the teind: That ſuch 
was the nature of the aſtriction they came under, and conſe- 
quently that they can claim no deduction from the thirlage on 
account of the teind, as long as the n * Glaſgow does 
not actually draw it from them. 

It was ſaid: for the vaſſals, That thirlage- was odiaus, £2 
therefore ſhould not be enlarged or extended by conſtruction. 
But though maxims of this kind have been frequently 
thrown out in queſtions of this nature, the petitioner con- 
ceives they have no ſolid: foundation. Mills are very uſeful, 
but at the ſame time very enpenſive machines; and it is ſaid 
thirlage was introduced in order to encourage people to erect 
them, by ſecuring to them ns If this was the ori- 
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os 
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gin of thirlage, it is plain that from its commencement, ex- 
pediency and public utility required, that ĩt ſhould be liberal» 
ly interpreted and inforced: and even afterwards whey it be · 
came uſual to aſtrict feuers and tenants. and ohlige them to 
pay a certain multure, there is no reaſon why the obligation 
thould be reckoned grievous ;. becauſe in ſuch caſes. it is evi 
dent, that the multure is part of the feu-duty qr rent, which 
muſt be diminiſhed in proportion as the other is increaſed; 
and conſequently it muſt be wrong not to put as a a 
conſtruction upon the aſtrictive clauſe as on any other ſtipu- 
lation in the contract of feu or tack. Accordingly your Lord- 
ſhips ha ve never been in uſe of applying. that ſtrict interpre - 
tation to thirlages that yon have to entails, and other deeds, 
which are juſtly reckoned odious in the eye of law ; but have 
checked every attempt to diſappoint. the meaning of parties; in 
aſtrictions; and ſupported and inforced a - bona; fides-1n them, 
as much as in other contracts. Various caſes of this nature 
will readily occur to your Lordſhips; and the petitioner ſhall 
only tranſcribe the interlocutor in the caſe of Muſſelburgh, 
which was as follows. Find, That it does not appear from 
the conſtitution of the purſuers thirlage, nor from the 
proof brought by. them of the poſſeſſion upon it, that the 
ſame does extend tg mid grana creſcentia, or to inyedZa et 
illata; and the defenders. are only aſtricted for ſuch grains 
of the growth of the lands as ſhall be neceſſary for the 
* maintenance of their families, or ſhall be made into meal, 
* flour, or malt, for fale x. declaring, thar ir ſhall.not.be law. 
1 ful for the poſſeſſors 01 the fe lands to ſell their corns, 4 
* and to buy meal outwich the thay] for thæir own gmnſumpt; 
* and that in ſuch caſe they ſhall be liable to pay multure for 
** the meal fo bought by them: And alſo find, That in caſe 
, "he poſſeſſors of the. lands ſhall buy corn outwith che chürl, 
to be made into meal or flour for the uſe of their on fa-: 


— — 


* milies, they ſhall be obliged. to grind the ſame at the pur- 
„ ſuers mills, and to pay iuſucken N 


by 1:8. 
find, That if the defends ſell their own bear, and | import 
« grinded malt, they muſt pay multure therefor ; and if they 
* Import ungrinded malt, in order to grinding for the uſe of 
* their families, they muſt n the ſame at the purſuers 
+ mills.” | 
When a thirlage of e FCraua creſcentia is conſtituted, it 
is plain that all ſort of corn falls under it, according to the 

proper meaning of the words, without any deduction for 

ſeed-corn,  horſe-corn, and: teind ; becauſe all theſe did. in fact 
grow upon the ground, .and conſequently, ſtrictly ſpeaking, 
dre within the aſtrictive clauſe: but if rhe perſon thirled ere 
ſued for the multure of ſuch corns, he no doubt would have 
- this plea i in equity, That it could not be underſtood or in- 
tended by either party, that ſuch corns ſhould be aſtricted, 
as it would really have been obliging him to an impoſſibility, 
viz. to grind at the mill what he was obliged to give to his 
horſes, ſow upon the ground, or deliver to the titular; and 
therefore the words of the eontract, which are broader than 
the will of parties, ſhould be reſtricted. | 

But if the perſon thirled keeps no horſes, or gives no corn 
to thoſe he does keep, and delivers no corn to the titular, the 
caſe ſeems to alter, and the thiflage ought' to take place over 
the whole; becauſe it is not to be preſumed that parties could 
mean by a thirlage of omnia grana creſcentia, that only a part 
ſhould be aſtrifted, when there was nothing to hinder the 
whole from being brought to the mill. The words naturally 
_ a total aftriftion. An impoſſibility of grinding a part 

may indeed be a good reaſon for exeeming that part, when 

the impoſſibility ſubſiſts; but when that flies off, there can 
be no reaſon why the ene ſhould be wept up, after the cauſe 
Has ceaſ ee. 

But the Pete bas this er to carry his argument ſo 
are for your Lordfhips will obſerve, that when the thirlage 
in queſtion was conſtituted, the perſons thirled did not deli- 

ver the zp/a corpora of the tithes to the titular ; on rhe contra- 
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ry, they were allowed to poſſeſs and intromit with the whole 
tithes. and were obliged only to deliver a certain number of 
'bolls of meal, or the petitioner ſhall ſuppoſe, to pay a certain 
ſum of money, which will make no variation in the preſent 
argument. The queſtion then comes to be, Whether a perſon 
who has been in the immemorial uſe, not of delivering the 
ip/a corpora of the tithes to the titular, but of paying à cer- 
tain quantity of meal, or ſum of money therefor, and has, 
while in that firuation, come under an aſtriction of omnia gra- 
na ereſcentia, can exeem the tenth part of his corn, on pre- 
tence that the titular may draw it if he inclines, notwithſtand- 
ing the practice hitherto ? The petitioner humbly apprehends 
that he cannot. The obvious anſwer to his plea is, That 
though he did not, and could not thirl the teind, yet he 
could and did thirl his own poſſeſſion; and therefore the thir- 
lage muſt be commenſurate to it: When he poſleſſes the 
whole, the whole will be thirled ; when he is diſpoſſeſſed of 
'any part, the thirlage pro tanto will ceaſe. AO CONT 
But the caſe Juſt now put is narrower than the petitioner's ; 
for it ſeems indiſputable, that a ſuperior and vaſſal may en- 
ter into a contract to this purpoſe, That the whole oats grow- 
ing on the vaſſal's land ſhall be thirled to the ſuperior's mill; 
and that though neither party has right to the teinds, yet as 
the vaſſal has been for time immemorial allowed to poſſeſs 
and intromit with the teinds, he ſhall therefore be obliged to 
bring the whole corns, without any exception on account of 
teinds, to the ſuperior's mill. If, after ſuch agreement, the 
titular ſhould e from the ancient practice, and actually 
draw the teind, the petitioner does not diſpute but the vaſſal 
ſhould be relieved pro tanto from the aſtriction; but as long 
as the titular does not actually draw the teind, the peti- 
tioner cannot perceive upon what medium the vaſſal ſhould 
be intitled to abſtract any of his corns, as the bargain is every 
way fair and legal. es | | | 

It may perhaps be aſked, What evidence there is that the 
| C a aſlriction 


= 


tain, that by the aſtriction in queſtion, the teind could be 
thirled to the. prejudice or excluſion of the titular's right; but 


| could be thirled ; that by their coming under an aſtriction 


11 


aſtriction in queſtion was conceived in theſe terms? The pe- 


titioner anſwers, The beſt evidence in the world ; uniform, 
interrupted practice for ages, diſtinctly p roved 2 the peti- 
tioner, and fairly admitted. by his wahle; from which it ap- 
pears, that they have all along brought, the whole oats grow- 
ing.on their lands to his mill, without claiming any deduc- 
tion on account of teind ; and paid in-town multure for the 
vrhole, without any diſtinction between the ſtock and teind; 
and have ſuffered themſelves to be decreed in penalties, 
ſometimes in duplum, for their abſtractions, from which the 
exemption now pleaded would have much more than protect- 
ed them, and which therefore they never would have omit- 
ted, had they had. the leaſt wandeken that they were intitled 
to it. 

What has been above ſtated, it is hoped, wall afford a ſat- 
ficient anſwer to the argument urged for the vaſſals, That 


nin reaſon and law, when lands are aſtricted to a mill, 


* tithes of ſuch lands are not comprehended in the thirlage, 
« unleſs where the tithes of the lands do belong to the heri- 


tors prior to the thirlage; becauſe no perſon can be preſu- 


med or underſtood to aſtrict to a mill, what does not be- 
long to himſelf, and over which he has no power or com- 
„mand; which is undoubtedly the caſe, with regard to the 
© tithes of lands belonging to a titular, different from the 
« proprietor of the lands aſtricted.“ The above argument 


ſeems to ſuppoſe, that the aſtriction was the voluntary act 


and deed of the vaſſals; ' whereas it was. the act of the peti- 
tioner's predeceſſors, who made the aſtriction an expreſs 
condition and quality in the grants to the vaſſals. But it is of 


no conſequence, whether the aſtriction was conſtituted before 


or after they got their feus: for the petitioner does not main- 


he does maintain, That the poſſeſſion of it by his vaſſals 


of 


{( 1] 


of omnia grams creſtentia, it muſt be preſumed and underſtood; 
they meant to thirl that poſſeſſion ; and that ſuppoſing there 
ſhould be room for ſome doubt of that propoſition in general, 
there can be none in this particular caſe, becauſe of the uni- 
form uninterrupted practice for centuries paſt, of bringing the 
whole oats, teind and ſtock, to the petitioner's mill; which 
affords complete legal evidence, that it was underſtood, and in- 
tended by the parties, when the thirlage was conſtituted, that 
no deduction was to be claimed on account of the teind, ſo 


long as the vaſſals met 'with no obſtructiou from the titular. 

It was further obſerved for the vaſſals, That the teind beho- 
ved either to be thirled or not; and that it could not be ſome - 
times thirled, ſometimes not, according as it was „ 
by the vaſſals, or -drawn by the titular,, _ | 
But, with ſubmiſſion, à variety of caſes may be 
and muſt often happen, in which not only a thirlage of the 
teind. but a thirlage'of the ſtock, muſt fluctuate, OI 
reviving by turns, according to different events. 

Thus, for example, if a vaſſal thirls his lands to anather's 
mill, when the fee opens to the, ſuperior, in conſequence of ward 
or non-entry, the thirlage will ceaſe during the ſuperior's poſ- 
ſeſſion, and revive when the vaſlal is reinſtated ; December 31. 
1666, Earl of Caſpls contre tenants of Dalmorton. @ 

Again, there is nothing to hinder a wadſetter to thirl- the 
lands wadſet during his but, upon redemption, 
the lands will become free: And the ſame will hold in aſtric- 
tions agreed to by liferenters or tackſmen. Vaſſals, wadſet- 
ters, liferenters, tackſmen, can, by agreeing to aſtrictions, 
bind their own rights; but they cannot prejudge the right of 
the ſuperior, reverſer, fiar, or proprietor: and therefore the 
endurance of the, thirlage eee upon the an- 
ance of their right. | wk 1 

As there can be no den thats 8 af, 1 | 
thirl his corns ; ſo there ſeems as little doubt, that a tackſman 


Ann n but his pelleGoo. 
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of them. A tackſman of lands cannot thirl the lands to a 
ſtrange mill; becauſe he has not. the right of property in him; 
but he may thirl his crops and poſſeſſion. In the ſame way, 
a tackſman of tithes cannot indeed thirl the tithes, becauſe he 
has not the right of titularity in him; but he may thirl or 
oblige himſelt to grind at a mill the ip/a corpora during the 
courſe of his tack; becauſe hg has the right of poſſeſſion in 
him. Now ſuppoſing that the petſtioner's vaſſals had a tack 
of their teinds from the college of Glaſgow, when the thirlage 
in-queſtion was conſtitute, why might they not have obliged 
themſelves to grind at the petitioner's mill the ih corpora of 
the tithes, during the years of their tack? They could not 
enter into an aſtriction, ſo as to ptejudge the right of the ti- 
tular; but what ſhould hinder them to enter into an aſtriction, 
ſo as to prejudge only their on poſſeſſion? The petitioner's 
vaſſals have not, and indeed had not when the thirlage was 
conſtitute, a tack from the college; but they had been in poſ- 
ſeſſion of the tithes for time immemorial, before the thirlage 
was conſtituted, as well as they have been ever ſince. What 
then was to hinder them from obliging themſelves to grind 
the tithes, as well as the other corns, in the petitioner's mill, 
as long as they poſſeſſed them, as ſuch aſtriction did not in the 
leaſt hurt the right of the titular, but only their own right of 
poſſeſſion? 1 Namen . $0017 
And it is to be noticed, that though the petitioner's vaſſals 
were to obtain a tack of the teinds from the college, that 
would not free them from the thirlage as to the teinds; be- 
cauſe that would give them no more right than what they 
had when they agreed to the aſtriction, viz. the right of poſ- 
The caſe perhaps might be attended with more difficulty, if 
the vaſſals ſhould acquire the titularity, (which however they 
never can do); for it might then be contended, with ſome appear- 
. ance of reaſon, that they could not be preſumed and underſtood 
to have meant to thirl a right that was not in them at the 
time 


. 
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time of the aſtriction; ang, conſequently, chat upon ther- 
quiring the right of titularity, it behoved to have the fame 
effect in their perſon, as it would haye had when exerciſed, in 
the perſon of the titular: and at does not occur what other 
anſwer could be made, than that as they had came under an A 
aſtriction to grind the teind, as well as the other corn, While 

they poſſeſſed it, they ought not to have acquired a, right in 
fraudem of that obligation, and therefore ſhould be barred 

from inſiſting on it. What ſhould be the determination, in 

caſe the petitioner's vaſſals had now the right of titularity, in 
them, it is needleſs: to inquire; as they haye it not, and never 
can, the teinds in queſtion being unſaleable. But the peti- 
tioner muſt obſerve, that his vaſſals have all along argued a- 
gainſt him, as if ke maintained that they could thirl a +xight 
-which was not in them, iz. the right to the tithes; Whereas 
that is by no means the petitioner's argument. He does not 
ſay that they: could thirl the right to the tithes, which they 
had not; but he does ſay, they could thirl the poſſeſſion of the 
W -tithes, which they hac. NN e e 

This diſtinction affords a good anſwer to the deciſion found- 

ed on by. the petitioner's, vaſſals from Durie, July 7. 1635, 
Laird of. Innerwick. It is thus collected: A decreet being 
given at the Laird of Inner wick s inſtance, againſt one Ha- 

“ milton, finding the corns growing upon the ſaid Hamij- 
ton's lands f do be aſtricted to the Laird 
« of Innerwicks mill of Bancrieff; whereupon he being char- 
«* ged to pay the multures of the corns growing thereon, 
and the other ſuſpender craving deduction of the teind, as 
* uſe 1s; and the charger anſwering, That albeit, by ancient 
*.cuſtom, the teind of old was excepted from the thirlage, yet 
that now res devenit in alium caſum; ſeeing the reaſon. of the 
© exception was, that the 'teinds pertained not to him, but 
* belonged: to the tirular of the teinds, or to ſome others ha- 
ug right. from him, whereby he was fubje& to them for 


- 


the ſaid teind, and therefore would not come under the 


[4 } 


„not being his own ; but now that reaſon ceaſiũ g. 


94 


the ue ht to ceaſs;: ſeeing, according to the order 


«6 univerſally taken and eſtabliſhed by law; every heritor has 


„the right © of is own teinds, as this ſuſpender hath. alfo 


right to his; aud therefore the teind ought to come under 


the courſe and rules of the reſt of the corns growing on 


4 the ground, ſeeing the defender will make the like uſe of 
e the teinds as he does of the reſt of the corns growing, and 
therefore ought to be ſubject to the ſame thirlage: Not- 
« withſtanding of which anſwers, the Lords found, That the 


- * ſuſpender was not holden to gtind his teind at the ſaid 


mill, as aſtricted thereto, and that the thirlage did not ex- 
tend to the fame, notwithſtanding that the fuſpender had 
eo *purchafed the right of his own teind; for the teind being 
«© excepted Je ſua natura, and by the cuſtorn-' and practick of 
the kingdom, out of the aſtriction, the acquiring the ſame 
4 no by the perſon thirled altered not the thirlage to make 
« it to ebend further, and to enlarge the ſame more than it 
Vas of extent before. this law and order of acquiring of the 
by right of teinds, which acquifition was not purchaſed to add 
any benefit to bim who had the right of the thirlage, and 
to make the purchaſer, by that his own purchaſe, to lie un- 
„der a far heavier ſervitude both againſt his intention and 
« againſt all reaſon; and therefore found, That the ſuſpend- 
er, for the teinds, might grind the ſame where he pleaſed, 
or otherwiſe uſe or diſpone thereupon as he thought expe- 
dient, and that he was not tied therein to the charger to 
4 grind the ſame at the mill of che thirlage, neither as aſtrict- 
ed nor as a free multure; but that he might uſe the ſaid 


** teinds either to grind or not to grind the fame as he pleaſed- 


** neither was it reſpected where the charger offered to prove, 
that the heritors of Nr ceſt of. the lands of the barony a- 


*-{tricted did prind their at the faid 
© repelled; for their Aang deed could not bind * 
ihe" Was not allke — 


other 
This 
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This caſe, your Lordſhips will ſee, is entirely the ſame with 
that firſt put in this petition, and'differs widely from the pre- 


ſent. All the growing corns had been aſtrifted ; but the teind 
had all along been exc from the thirlage, though it is 
not expreſsly faid, whether it was drawn actually by the titu- 
lar or not, but either it was dran, or at leaſt the practice 
had been to allow a deduction for it: at laſt the perſon thirled 


acquires right to the teind; and upon this the proprietor of 


the mill i that he ſhould pay multure for it, upon this 
principle, That the rea ſon on account of which the teind had 


would not do, and therefore aſſoilzied. How the 
vaſſals come to imagine, that this decifion ſhould aid them, is 


his vaſſals agreed to bring the teind to his mill as lung as it 
was in their poſſeſſion, which he proves by the uniform 'unjn- 
terrupted practice of doing fo for ages; whereas nb ſuch 
meaning could be put upon the aſtriction Innerwick's vaſſals 
came under, becauſe tho uniform uninterrupted practice there 
bad been, either to draw the teind, or to allow a deduction 
from the thirlage on account of it; and conſequently that gen- 
| tleman's plea ſtood upon much narrower bottom than the 
petitioner's does. And as, to what is faid in the reaſoning 


is true, where the perſon thirled does not  poſlas it 
The petitioner ſhall now. proceed to eonfirm the doctrine a- 


dove tated; by ſeveral decitons of the: court. The firſt caſe 


the petitioner refers to is Nicolſon againſt feuers of Tillicul- 
try, obſerved by Lord Stair, 14th January 16621 The de- 
'* fenders alledged abſolvitor for as much of the corns as 
* would pay the feu-dutics, miniſters ſtipenda, and all pu- 
* blic burdens, becauſe they behoved to ſell corns for fati(- 
„ fying of theſe ; and in ſo far the corns were not their own ; 


* and ſo unn SOR corns than their own : 
| 2 


neither 


been formerly deduced was ceaſed; But this the court found 
petitioner's 


altogether incomprebenfble. The petitioner maintains, that 


on the above caſe, That the teind is fad natura excepted ; — 


h a 


— 0: 
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neither could they be liable for dry multure, unleſs it were 
* conſtirate by writ ; eſpecially ſeeing the charger bels, not 
upon the defenders infeftment, or bonds of chielige, but 
* upon” his own infeftment, only generally, as infeft in the 
*. milliof the barony. The Lords repelled theſe alledgean- 

; ges, and ſuſtained the decreet for all the corns, except ſeed, 
9 9 and lng. which t _ nor fire aud water 


— a_— — * Lt. 


"x in the thifl,” © 

the ſame e purpoſe: iert was given an he! caſe of 
James Stewart contra feuers of Aberbadendch; obſerved” by 
Stair, ' January 8. 1662: © The defenders - alledged further 
abſolvitor from the multure of the teind, becauſe that was 
“not thirld, nor had the King any right thereto when he 
granted the infeftment of the mill. The purſuer replied, 
* The defence ought to be repelled, in reſpect of the long 
* poſſeſſion in molendo regio, becauſe the defenders and their 
tenants, paſt forty years, paid multures of all their corns 
promiſeuouſly, without exception of teind: Likeas there 
are ſeveral decreets produced for abſtract multures of all the 
„ corns without exception. The defender anſwered, That 
the reply non relevat ; for albeit long poſſeſſion may make 
< 4 thiflageof the King's own barony, yet that cannot be ex- 
tended to other mens rights of their lands and teinds, 
« which cannot be thirled without their own conſent, or de- 
t oreets againſt themſelves called; not do the decreets bear 
i teind per expreſſum. The Lords found the defenes relevant, 
8 notwithſtanding of the reply, except ſuch teinds that thole 
* fire and water within the barony: And likewiſe ſuſtained 
the defence for the corns eaten by the defenders « the 

ground in the labouring,” Oc. 
I be vaffals Hor rakes to theſe decifions, That -rhey only 
12 proved, that when teind was grinded, it behoved to pay mul- 
ture. But theſe decifions prove more; for they prove, that 
teindl is not ſua natura excepted when poſſeſſed along with the 
N . en 66 be adverted to, that deciſions 


(IO | apply 
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Fir). 


in place of teind, pay bolls of meal, which muſt be grinded 


But the petitioner is able to bring deciſions ſtill more in paint. 


Harcus, voce Multure, N. 723. where the teind, if not dra wn 


or paid in igſis corporibus ta the titular or tackſman, but in 
4 money, ſhould: be liable to muſture as the ſtock . 

The laſt deciſion which the petitioner ſhall quote, and 
which has not been formerly ſtated in the papers, is obſerved: 
by Lord Stair, January 21. 1684.  Grier/on. contra Gorden. 
Grierſon, as heritor of the mill of Glenaſſin, purfues Gor- 


don of Spadoch for abſtracted mukures; who alledged, That 
the fifth part of the grain mult be free for the teind, which - 
js always multure- free, unleſs the thirlage had been con- 
4% ſented to by the churchmen. 245; That he can be liable for 


no multure of the ſeed or horſe corn. 37:0,, That he can 
be liable for no grain as abſtracted, but ſuch as he grinds 
at other mills, and not for what he ſells. It was replied, 


bat preſcription is equiualent to-conſent ; and it 15 offered to le 
= © proven, that the whole grain growing an the dęſender : land, 
= © without any abatement for teind, paid multure; This reply tbe 
Lords found relevant, but found no multure due for iced or 
W © horſe corn; but found multure due for all that was ſold,” 


In fine, the petitioner does not maintain, That his vaſſals 


could thirl the teind to the prejudice of the titular right to 
draw the igſa corpora; but he ſubmits to your Lordſhips, hat 


they could thirl their poſſeſſion of it; and that there is evi- 


dence they meant to do ſo when che chirlage was cDnſtiruted., 
from the uniform unintercopted practice for ages of bringing 
their whole oats, teind, and all, to the petitioner's mill. The 


petitioner has no occaſion to enter into the queſtion, Whether, 
in caſe his vaſſals acquired the right of titularity, they could 
claim any deduction on account of the teind.? For it is not 


pretended, that they have or ever can have ſuch a right. And, 

therefore, to conclude, the petitioner humbly contends, that 

as his vaſſals poſſeſs the teind juſt now in the ſame manner, 
* : and 


1 i8 ? 


And upon the ſame title they did when the thirlage was con- 
ſtitute, there is no reaſon for allowing them to make abſtrac- 
tions now on account of the teind, which it was underſtood 
Aud intended at the conſtitution of the thirlage, they ſhould 

bring to the purſuer's mill, as well as the reſt of their corns, 
as is. evident from 2 immemorial and- "Gregg pens 


0 
Y Throughout the whole train of detour FOE the carlieft 


iods to this day, ancient immemorial and uniform prac- } 


-rice has been allowed to be the rule for aſcertaining the. motus 
of the thirlage. It preſumes an antecedent conſent agreeably 
to the uſage. It cannot be doubted, that if a writing of an- 
cient date ſhould now appear, thirling the teind ſo long as 
the vaſſals enjoyed the ſame, and that the titular did not draw 
the ipſa corpora, this would be effectual. Immemorial uſage 
proves, that ſuch was the intendment of parties at the origi- 
nal conſtitution of this thirlage. A clearer poſſeſſion has in 
no cafe occurred, not only immemorial and uniform, but 
chen any abſtractions were diſcovered, decreets taken and 
ſubmitted to, for dry multures and other penal ſums, wirh- 
out any diſtinction between ftock and teind. There is now 
no change of circumſtances from what it was 200 years ago; 
on the contrary, it has acquired . __—_ wy _ * 
ol time and uniform uſage. Fre! | 


May it therefore pleaſe your Lordſvips; to aber your aft i inter. 
 bocutor ; and to find, That the petitioner's waſſals in tbe land. 


Ne Facktown, Newlands, and Allartown, are not intitled to 


claim any deduttion from their W he to un 1 mall 
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